IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLORADO
Crimnal Case No.
UNI TED STATES OF ANMERI CA,

Pl ai nti ff,

1. MARC B. VEI SBERG

Def endant .

| NDI CTVENT
18 U.S.C. 88 1343 and 1346
18 U.S.C. 88 1957 and 2
18 U.S.C. 88 1956(a)(1)(B)(i) and 2
18 U.S.C. 88 982, 981, 28 U.S.C. § 2461(c),
and 21 U.S.C. 853 (p)

COUNTS 1 - 8

The Grand Jury charges that:
| NTRODUCTI ON AND BACKGROUND

At all times relevant to Counts 1 through 8 of this
| ndi ct ment :

1. Qnvest  Communi cations International, 1Inc. and its
subsidiaries (collectively, “Qwmest”) was a telecomunications

conpany providing services to custoners throughout the United
St at es. Qnest was a publicly held corporation, whose stock was

available to the investing public through the New York Stock
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Exchange.

2. Def endant MARC B. WEI SBERG was a corporate officer and
enpl oyee of Quest. Wil e enployed at Qmest, Defendant MARC B.
VEI SBERG held the titles of Senior Vice President and Executive
Vi ce President.

3. Def endant MARC B. VEI SBERG s duties at Qwest i ncluded
managing and directing Qwest’s corporate devel opnent group.
Def endant MARC B. WEI SBERG was r esponsi bl e for, anong ot her things,
eval uati ng, securing, and managi ng corporate investnents for the
benefit of Qeest and its sharehol ders.

A. Onest Corporate I nvestnments

4. Pursuant to Qwmest conpany policy and at the direction of
Def endant MARC B. WEI SBERG, Qmest invested in private technol ogy
conpanies before or at the tinme they becane publicly traded
compani es. Many of these investnents were nmade through Quest’s
subsidiary U S. Tel esource, Inc.

5. One type of investnent opportunity made avail abl e to Quest
by various conpani es included the right to purchase stock through
a directed share program (“DSP”) at the tine of the conpanies’
initial public offering (“IPO). A DSP allowed a conpany about to
go public to make available a |limted nunber of shares of stock to
investors of their choosing, before the IPO at a fixed opening

price established by underwiters.



6. During 1999 to 2001, DSP stock i n technol ogy conpani es was
generally in high demand, and presented a lucrative investnent
opportunity because share prices often rose significantly upon
tradi ng on a public exchange. During this time period, Qrnest nade
profitable investnents in several DSPs offered by technology
conpani es, includi ng Akamai Technol ogi es, Inc. and Redback Networ ks
Inc. (" Redback”).

7. Defendant MARC B. \VEI SBERG al so coordi nated Qwest’s pre-
| PO private placenent investnents in various technol ogy conpani es,
whi ch i ncl uded obt ai ni ng preferred shares, options, and/ or warrants
i n such conpani es.

8. Prior to entering into a comercial transaction or
relati onship with a technol ogy conpany, Qmest often al so negoti at ed
for equity in that technol ogy conpany. Defendant MARC B. VEI SBERG
was responsi bl e for negotiating and approvi ng the equity conponent
of Qmest’s comercial transactions and executing docunents
connected with the transacti on. Because the acquisition of equity
was often an essential or inportant conponent of a conmercial
transacti on, Defendant MARC B. WEI SBERG on behal f of Qwest, had
the authority and ability to either reject or approve |arge
conmer ci al transacti ons.

B. Per sonal | nvest nent Opportunities




9. In order to retain key personnel in a conpetitive job
mar ket, in sone circunstances Qaest permtted enpl oyees to invest
in conpanies with whom Qrest was or contenpl ated doing business
(“Qunest vendors”). Al such investnents, however, were subject to
and restricted by the conpany’s conflict of interest policy, which,
anong ot her things, required enpl oyees and officers to discl ose al
potential conflicts of interest and prohibited enployees and
officers from attenpting to exploit or exploiting for personal
benefit Qaest business opportunities.

10. Personal investnents in Qwest vendors were also
restricted by the duties of loyalty and good faith owed by Qnest
officers to Qnest and its sharehol ders. These duties required
corporate officers, including Defendant MARC B. WElI SBERG anong
ot her things, to act honestly and faithfully in all their dealings
with Qwest, to act in the best interests of Quest, and to nmake full
and fair disclosure to Qwest of any personal interests or profit
they expected to derive or had derived from any transaction in
whi ch they participated in the course of their enploynent.

11. Wien a  Quest vendor made  personal i nvest ment
opportunities available, Qrest intended to and did allocate those
opportunities in an equitable fashion anong certain nenbers of the
Qnest executive team consistent with the conpany’'s goal of

enpl oyee retention.



THE SCHEME

12. Begi nning on or about March 1, 1999, and continuing
t hrough on or about Septenber 14, 2001, in the State and District
of Col orado and el sewhere, defendant MARC B. WElI SBERG know ngly
devi sed and i ntended to devise a schene: (a) to defraud Qnmest and
Qwest sharehol ders, including a schene to deprive Qrvest and its
sharehol ders of their intangible right to Defendant MARC B.
VEI SBERG S honest services; and (b) for obtaining noney and
property by nmeans of materially false and fraudul ent pretenses,
representations and prom ses.

13. As part of the schene, Defendant MARC B. WElI SBERG
secretly used his position, power, and influence as a Quest
corporate officer to personally profit, and attenpt to personally
profit, by seeking and obtai ni ng val uabl e i nvest mnent opportunities
for hinself and others at the expense and to the detrinent of Quest
and its shareholders and in a nanner not authorized by or in the
best interests of Qwest and its shareholders, in violation of his
duties as a Qnest officer and enpl oyee. Defendant MARC B. WEI SBERG
acconpl i shed this schenme by: (a) secretly taking Qaest’s corporate
i nvestment opportunities for personal gain; (b) inproperly
depriving Qrvest of its right to allocate DSP shares and conceal i ng
the extent of his personal investnents; and (c) inproperly

condi tioning Qwest business on the recei pt of personal investnent



opportunities and using unauthorized tactics to obtain persona
i nvest ment opportunities.

A. Secretly Taking Onest’s Corporate | nvestnent
Qpportunities for Personal Gain

14. As part of the schene, Def endant MARC B. WEI SBERG
engaged in the foll ow ng conduct:

(a) On or about Septenber 22, 1999, Alteon Wb Systens
(“Alteon”) offered Qmest an opportunity to purchase 10,000 shares
of its highly sought-after stock through Alteon’s DSP. Defendant
MARC B. WEI SBERG secretly took this opportunity for the benefit of
hi mrsel f and others and to the econom c detrinment and w thout the
aut hori zation of Qnest.

(b) I'n or around May 2000, ONI Systens Corp. (“ON")
offered Qnmest an opportunity to purchase 100,000 shares of its
hi ghly sought-after stock through ONI’s DSP. Def endant MARC B
VEI SBERG secretly took this opportunity for the benefit of hinself
and others and to the economc detrinment and wthout the
aut hori zati on of Qnest.

15. Def endant MARC B. WEI SBERG nmade material om ssions and
materially false representations, and used false pretenses, in
furtherance of the aforenentioned conduct, including but not
limted to the foll ow ng:

(a) Defendant MARC B. WEI SBERG failed to disclose and
made m sl eadi ng statenents to Qaest, Qmest executives, and nenbers
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of Qnest’s Board of Directors concerning the nature and exi stence
of corporate investnment opportunities made avail able to Qwest by
Al'teon and ONI

(b) Defendant MARC B. WEI SBERG failed to disclose and
made m sl eadi ng statenents to Qaest, Qaest executives, and nenbers
of Qmest’s Board of Directors concerning the manner by which he
obt ai ned personal investnent opportunities in Alteon and ON

(c) Def endant MARC B. WEISBERG nade misleading
statenents to ONI and Al teon concerning and in connection with his
accept ance of personal investnent opportunities.

(d) Defendant MARC B. VEI SBERG attenpted to destroy and
did cause the destruction of personal and corporate records
reflecting his conduct.

16. Defendant MARC B. WEI SBERG profited i n excess of $720, 000
as a result of his personal investnments obtained fraudulently
t hrough t he conduct set forth above in paragraphs 14 and 15 of this
I ndi ct ment .

B. | nproperly Depriving Onest of its Right to Allocate DSP

Shares and Concealing the Extent of Wisberg’'s Personal
| nvest nent s

17. As part of the schene, Defendant MARC B. WEI SBERG engaged
in the foll owm ng conduct:
(a) On or about April 6, 1999, Defendant MARC B. WEI SBERG

caused Rhythnms Net Connections Inc. (“Rhythnms”), a Qwmest vendor, to



allocate DSP stock to his parents, father-in-law, children, and
secretary w thout the know edge or authorization of Qmest, thereby
depriving Qnest of its right to allocate at |east 3,300 Rhyt hns DSP
shares in the best interest of the corporation and its sharehol ders.

(b) On or about May 15, 2001, Defendant MARC B. WEI SBERG
caused Tellium a Qwest vendor, to allocate 10,000 shares of DSP
stock to hinself by use of a nom nee entity “Mandal ay Retreat LLC
wi t hout the know edge or authorization of Qwaest, thereby depriving
Qnest of its right to allocate at | east 10,000 Tellium DSP shares in
the best interest of the corporation and its sharehol ders.

(c) On or about My 15, 2001, Defendant MARC B. WEI SBERG
secretly caused Tellium a Qmest vendor, to allocate DSP stock to his
wi fe's personal trainer, brother-in-law, and secretary w thout the
knowl edge or authorization of Qaest, thereby depriving Qwest of its
right to allocate at |east 3,000 Telliumshares in the best interest
of the corporation and its sharehol ders.

18. Def endant MARC B. WEI SBERG nmade material om ssions and
materially false representations, and used false pretenses, in
furtherance of the aforenentioned conduct, including but not |imted
to the foll ow ng:

(a) Defendant MARC B. WEI SBERG fail ed to discl ose and nade
fal se representations to Quwest, Qaest executives, and nenbers of

Qnest’s Board of Directors concerning the extent of his interest in



Tellium and his allocation of Tellium and Rhythnms investnent
opportunities to unauthorized individuals.

(b) Defendant MARC B. WEI SBERG rmade fal se and m sl eadi ng
statenents, and nade material omssions to Tellium and Rhythns
concerning and in connection with his acceptance of personal
I nvest ment opportunities.

(c) Defendant MARC B. WEI SBERG attenpted to destroy and did
cause the destruction of personal and corporate records reflecting
hi s unl awful conduct.

19. Def endant MARC B. \WEI SBERG and his famly, friends, and
others profited in excess of $186,000 as a result of the conceal ed
personal investnents obtained fraudulently through the conduct set
forth above in paragraphs 17 and 18 of this |Indictnent.

C | nproperly Conditioning Ovest Business on the Receipt of

Personal | nvestnent Opportunities and Usi ng Unauthorized
Tactics to Obtain | nvest nent Opportunities

20. As part of the schene, Defendant MARC B. WEI SBERG engaged
in the foll om ng conduct:

(a) On or about March 1, 1999, and continuing through on
or about April 4, 1999, while negotiating and directing the
negotiations of a multi-mllion dollar comercial transaction with
Rhyt hms on behal f of Qwest, Defendant MARC B. \WEI SBERG secretly used
his position, power, and influence as a Qwest executive to obtain

personal investnent opportunities in Rhythns in a manner not



authorized by or in the best interests of Qwest, including making
recei pt of personal investnent opportunities in Rhythns a condition
of said transacti on.

(b) I'n or around April of 1999, and continuing through on
or about May 17, 1999, while negotiating and participating in a
multi-mllion dollar comercial transaction wth Redback on behal f
of Quest, Defendant MARC B. WEI SBERG secretly used his position,
power, and influence as a Qwest executive to obtain personal
I nvest ment opportunities in Redback in a manner not authorized by or
in the best interests of Qnest.

(c) On or about August 13, 1999, and continuing through on
or about January 11, 2000, while negotiating and directing the
negotiations of a nmulti-mllion dollar conmercial transaction with
Tell me Networks, Inc. (“Tellnme”) on behal f of Qmest, Defendant MARC
B. WEI SBERG secretly used his position, power, and influence as a
Qnest executive in an attenpt to obtain personal investnent
opportunities in Tellnme in a manner not authorized or in the best
interests of Qwest, including naking recei pt of personal investnent
opportunities in Tellnme a condition of said transaction.

(d) I'n or around Cctober 1999, and continuing through on
or about Novenber 23, 1999, while participating in a comercia
relati onship with CacheFlow, Inc. (“CacheFlow) on behalf of Quest,

Def endant MARC B. WEI SBERG secretly used his position, power, and
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influence as a Qwest executive to obtain personal investnent
opportunities in CacheFlow in a manner not authorized by or in the
best interests of Quest.

(e) On or about Cctober 14, 1999, and continui ng through
Sept enber 20, 2000, while negotiating and participating in a nmulti-
mllion dollar comercial transaction with CoSine Conmunications,
Inc. (“CoSine”) on behalf of Qwmest, Defendant MARC B. WElI SBERG
secretly used his position, power, and i nfluence as a Qunest executive
to obtai n personal investnent opportunities in CoSine in a nmanner not
authorized by or in the best interests of Quest.

(f) On or about May 29, 2001, and continuing through on
or about July 17, 2001, while negotiating and participating in a
commercial transaction with Mahi Networks (“Mahi”) on behalf of
Qnest, Defendant MARC B. VEI SBERG secretly used his position, power,
and influence as a Qwest executive to obtain stock options for
himself in Mhi, in a nmanner not authorized by or in the best
interests of Qnest.

21. Def endant MARC B. WEI SBERG nmade material om ssions and
materially false representations, and used false pretenses, in
furtherance of the aforenentioned conduct, including but not limted
to the foll ow ng:

(a) Defendant MARC B. WEI SBERG fail ed to discl ose and nade

m sl eading statenents to Qmest, Qnest executives, and nenbers of
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Qnest’ s Board of Directors concerning the manner by whi ch he obt ai ned
personal investnment opportunities in Qwest vendors.

(b) Defendant MARC B. WEI SBERG fail ed to di scl ose and nade
fal se statenents to Qaest concerning his financial interest, and
attenpts to obtain a financial interest, in certain Qwmest vendors.

(c) Defendant MARC B. WEI SBERG i nti m dated and t hr eat ened
to fire a Qmvest enpl oyee who attenpted to di scl ose Def endant MARC.
B. WEI SBERG s conduct as it related to at | east one Qnmest vendor.

(d) Def endant MARC B. WEI SBERG caused the creation of
fal se and mi sl eadi ng docunents to conceal his financial interest in
certain Qnest vendors.

(e) Defendant MARC B. WEI SBERG i nfl uenced and parti ci pat ed
in the conmercial relationship between Qrest and Qamest vendors set
forth in paragraph 20, above, in which he was personally invested,
in a manner prohibited by Quest.

(f) Defendant MARC B. \EI SBERG nade fal se and m sl eadi ng
statenments concerning the purpose and nature of business expenses
charged to Qnest and rei nbursed to Defendant MARC B. WEI SBERG

(g) Defendant MARC B. VEI SBERG attenpted to destroy and
did cause the destruction of personal and corporate records
reflecting his conduct.

22. Defendant MARC B. \WEI SBERG had a net profit in excess of

$2, 000, 000 as a result of personal investnents obtained fraudul ently
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t hrough the conduct set forth above in paragraphs 20 and 21 of this
| ndi ct nment .

23. On or about June 13, 2003, in an attenpt to cover up and
conceal the schene, Defendant MARC B. WEISBERG nmde false
representations to Qwest and its counsel concerning his financial
interests in certain Qwest vendors.

USE OF THE W RES

24. On or about the following dates, in the State and Di strict
of Colorado and el sewhere, Defendant MARC B. WElISBERG for the
purpose of executing the schene described above, know ngly
transmtted and caused to be transmitted in interstate comrerce by
nmeans of wre conmmunication certain witings, signs, signals,
pi ctures, and sounds, as set forth bel ow

COUNT Date Nat ure of Wre Communi cation

1 March 14, 2000 Tel ephone call from Colorado to California
connected with an investnment in Cosine

2 March 20, 2000 Fax from Col orado to Massachusetts
connected wth transferring funds for an
i nvestnent i n Cosine

3 May 19, 2000 Tel ephone call from Texas to Col orado
connected with an investnent in ON

4 May 20, 2000 Tel ephone call between Col orado and Texas
connected with an investnment in ON

5 June 1, 2000 Fax from Col orado to California connected
with transferring funds for an investnent
in ON
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COUNT Date Nat ure of Wre Communi cation

6 April 27, 2001 E-mail from Colorado to New Jersey to
obtain allocations of stock in Telliums
DSP

7 May 15, 2001 Fax from Col orado to California providing

Thomas Wi sel Partners with Defendant MARC
B. VEI SBERG S tradi ng aut hori zati on
connected to the purchase of Tellium DSP
st ock
8 May 16, 2001 Fax from Colorado to California directing
Thomas Weisel Partners to open an account
for David Fujii in connection with the
pur chase of Tellium DSP stock
Each of the foregoing counts was in violation of Title 18,
United States Code, Sections 1343 and 1346.
COUNT 9
The Grand Jury charges that:
25. On or about June 14, 2000, in the State and District of
Col orado and el sewhere, Defendant MARC B. WEI SBERG know ngly engaged
inand wllfully caused a nonetary transaction in crimnally derived
property whi ch was of a val ue greater than $10, 000. 00, whi ch i nvol ved
the use of a financial institution which was engaged in, and
activities of which affected, interstate conmmerce in any way and
degree, that is, the wire transfer of funds in the anount of $350, 000
from Def endant MARC B. WEI SBERG s Summit Capital G oup account at
Smth Barney Citigroup to his Bear Sterns account, in part to arrange
for the purchase of a Mercedes Benz vehicle, such property having

been derived from specified unlawful activity of wire fraud in
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violation of Title 18, United States Code, Section 1343, as set forth
in this Indictnent.

The foregoing count was in violation of Title 18, United States
Code, Sections 1957 and 2.

COUNT 10

The Grand Jury charges that:

26. On or about May 25, 2001, in the State and District of
Col orado and el sewhere, Defendant MARC B. WElI SBERG know ng that
property involved in a financial transaction represented the proceeds
of unlawful activity, conducted a financial transactionand wllfully
caused a financial transaction involving the use of a financial
institution which was engaged in, and activities of which affected
interstate conmerce in any way and degree, which in fact invol ved the
proceeds of a specified unlawful activity, that is, the wire transfer
of funds in the anpbunt of $155, 285 from Def endant MARC B. WElI SBERG s
Mandal ay Retreat account at Thomas Wi sel Partners to the account of
Resi dential Systens, Inc. at U S. Bank for mscell aneous electrical
services and products provided at Defendant MARC B. WElI SBERG s
residence in Grand Cayman |sland, knowi ng that the transaction was
designed in whole and in part to conceal and disguise the nature, the
| ocation, the source, the ownership, and the control of the proceeds
of the specified unlawful activity of wire fraud in violation of

Title 18, United States Code, Section 1343, as set forth in this
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| ndi ct ment .

The foregoing count was in violation of Title 18, United States
Code, Sections 1956(a)(1)(B)(i) and 2.

COUNT 11

The Grand Jury charges that:

27. On or about June 7, 2001, in the State and District of
Col orado and el sewhere, Defendant MARC B. WEI SBERG know ng that
property involved in a financial transaction represented the proceeds
of unlawful activity, conducted a financial transaction and willfully
caused a financial transaction involving the use of a financial
institution which was engaged in, and activities of which affected
interstate conmerce in any way and degree, which in fact invol ved t he
proceeds of a specified unlawful activity, that is, the wire transfer
of funds in the amount of $61, 068 from Def endant MARC B. WEl SBERG s
Mandal ay Retreat account at Thomas Weisel Partners to his Mandal ay
Retreat account at Bear Stearns, in part for mscellaneous interior
design and el ectrical services and product provided for Defendant
MARC B. VEI SBERG s residence in Gand Cayman | sl and, know ng that the
transacti on was desi gned i n whole and in part to conceal and di sgui se
the nature, the | ocation, the source, the ownership, and the control
of the proceeds of the specified unlawful activity of wire fraud in
violation of Title 18, United States Code, Section 1343, as set forth

in this |Indictnment.
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The foregoing count was in violation of Title 18, United States
Code, Sections 1956(a)(1)(B)(i) and 2.

COUNT 12
(CRIM NAL FORFEI TURE ALLEGATI ON)

__ The Grand Jury charges that:

Upon conviction of one or nore of the offenses alleged in
Counts 1-11 of this Indictment, Defendant MARC B. WEI SBERG shal
forfeit to the United States, pursuant to 18 U.S.C. § 982, 18
U.S.C. § 981(a)(1)(C), 18 U.S.C. § 1956(c)(7), 18 U.S.C. §
1961(1), and 28 U.S.C. 8§ 2461(c), any property involved in, and
any property constituting or derived from proceeds obtai ned
directly or indirectly as a result of said violations, including
but not limted to the foll ow ng:

1. Money Judgnent

A sum of noney equal to $2,906,000 in United States currency,
representing the anount of funds constituting proceeds obtai ned
directly or indirectly as a result of the offenses of wre fraud
in violation of 18 U S.C. 88 1343 and 1346, and funds involved in
t he of fenses of noney |aundering in violation of 18 U S.C. 88§
1956, 1957 and 2.

2. Real Property

The real property known as Mandalay Villa #5 (1947 West Bay
Road 5), Grand Cayman, Caynan | sl ands.

3. Substitute Assets
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| f any of the above-described forfeitable property, as a
result of any act or omi ssion of the defendant(s):
(a) cannot be | ocated upon the exercise of due diligence;
(b) has been transferred or sold to, or deposited with, a
third party;
(c) has been placed beyond the jurisdiction of the court;
(d) has been substantially dimnished in value; or
(e) has been conmingled with other property which cannot be
di vided without difficulty; it is the intent of the United States,
pursuant to 21 U.S.C. 8 853(p) as incorporated by 18 U. S. C
§ 982(b), to seek forfeiture of any other property of said
defendant up to the value of the forfeitable property described
above, including but not limted to the foll ow ng:
(i) The real property known as 100 South University
Bl vd., #8, Denver, Col orado 80209; and
(ii) The real property known as Mandalay Villa #5 (1947

West Bay Road 5) Grand Caynan, Cayman | sl ands.
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A TRUE BI LL:

FOREPERSON

W LLIAM J. LEONE
Acting United States Attorney

By: TimR Neff
Assi stant U. S. Attorney

By: Peter H Wl sh
Assistant U. S. Attorney
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DATE: February 16, 2005

DEFENDANT: MARC B. VI SBERG
DOB: July 7, 1957
ADDRESS: 6 Cherry Hlls Farm Court
Engl ewood, Col orado
OFFENSE: Counts 1 - 8
Wre Fraud

18 U.S.C. 88 1343 & 1346

Counts 9-11

Money Launderi ng

18 U.S.C. 88 1957 & 2 (Count 9)

18 U.S.C. 88 1956(a)(1)(B)(i) & 2 (Counts 10 & 11)

Count 12

Forfeiture Allegation

18 U.S.C. 88 982, 981, 28 U S.C. § 2461(c),
& 21 U S.C. 853 (p)

PENALTY: Counts 1 - 8 (Wre Fraud)
NMI 5 years; NMI $250, 000 fine, or both;
NMI 3 years Supervi sed Rel ease; Restitution
$100. 00 Speci al Assessnent (each count)

Count 9 (Money Launderi ng)
NMI 10 years inprisonment; NMI $ 250,000 fine, or
bot h; Restitution; $100.00 Special Assessnment Fee

Counts 10 - 11

NMI 20 years inprisonment; NMI $ 250,000 fine, or
bot h; Restitution; $100.00 Special Assessnent Fee
(each count)

Count 12
Forfeiture as alleged in Count 12
ACENTS: FBI Special Agents Peter Hunkar & Dorothy
Wehr |y
AUTHCORI ZED
BY: TimNeff & Peter H Wil sh, Assistant U S. Attorneys

ESTI MATED TI ME OF TRI AL:
five days or |ess



X over five days
ot her

THE GOVERNVENT
will seek detention in this case
X will not seek detention in this case

The statutory presunption of detention is not applicable to this
def endant .



